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FI NAL ORDER

On April 11, 2006, a final adm nistrative hearing was held
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Johnston, Adm nistrative Law Judge, Division of Adm nistrative
Heari ngs.
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STATEMENT OF THE | SSUE

The issue in this case is whether sanctions, including
attorney's fees and costs, should be assessed agai nst
Respondent, the Lake Regi on Audubon Society, Inc. (LRAS), and
awarded to Petitioner, Spanish Caks of Central Florida, LLC
(Spani sh Gaks), under Sections 57.105, 120.569(2)(e), and
120.595(1), Florida Statutes,® after LRAS unsuccessfully
chal | enged t he Sout hwest Florida Water Managenent District's
(SWFWWD' s) issuance of Environnental Resource Permt (ERP)
Nunmber 44025789. 001 to Spani sh Qaks.

PRELI M NARY STATEMENT

On Decenber 20, 2005, Spanish Oaks filed with DOAH a
Petition for Costs and Attorneys' Fees under Sections 57. 105,
120.569(2)(e), and 120.595(1) (Petition). DQOAH noted that the
case nunber was "(formerly 05-2606)(C osed)" and assigned a new
DOAH Case nunber, 05-4644F. Counsel appeared for LRAS and noved

for an extension of tine to file a response to the Petition. A



t el ephoni c pre-hearing conference was held on January 17, 2006,
after which Spanish Oaks was granted | eave to amend (actually,
to substitute an exhibit), which nooted parts of a Mdtion to
Strike and/or Dismss Petition filed by LRAS, and LRAS was given
until January 23, 2006, to file a response to the "anended"
Petition. SWWD indicated during the pre-hearing conference
that, while a party to Case 05-2606, it did not intend to
participate in further proceedings in Case 06-4644F.

Anot her tel ephonic pre-hearing conference was schedul ed for
February 8, 2006, at which time the parties agreed to have
entitlenment to costs and attorneys' fees determ ned on oral
argunment and the evidentiary record from Case 05-2606, and to
have the amounts determned only if there was entitlenent. A
tel ephonic final hearing for the oral argument was schedul ed for
March 16, 2006. Spanish Oaks was required to present the
evidentiary record from DOAH Case 05-2606, which had been
transmtted to SWWWD, for use in this case.

On March 3, 2006, additional counsel appeared for LRAS,
whi ch noved for a continuance of the final hearing, which was
granted over objection. The final hearing was re-schedul ed for
April 11, 2006, in Tall ahassee, with an option for counsel to
participate by tel ephone. During the final hearing, oral
argunent was presented, including an argunent presented for the

first time by counsel for LRAS that Spanish Oaks wai ved the



right to seek sanctions by only requesting a reservation of
jurisdiction and failing to request findings in Case 05-2606 on
the prerequisites for sanctions. After the final hearing, the
parties were given until April 21, 2006, to file proposed
orders. The post-hearing subm ssions have been considered in
the preparation of this Final Order

FI NDI NGS OF FACT

LRAS' Anmended Petition

1. SWWWD i ssued ERP 44025789. 001 to Spani sh CGaks on
April 27, 2004.

2. On May 11, 2005, Donna Stark, a nmenber of LRAS, made a
presentation to the LRAS board of directors asserting that
Spani sh Caks was using one-to-three sinkholes to collect runoff
wat er, instead of digging retention ponds, contrary to |egal
requi rements and was polluting the underlying aquifer. She
asked LRAS to consider filing an adm nistrative challenge to the
ERP.

3. After the presentation, the LRAS board decided that its
five-nenber Steering Commttee--which took the place of a
president, rotated responsibility for conducting board neetings,
and functioned |ike an executive conmttee--would continue to
i nvestigate and make a decision as to what role LRAS should have
in the future. The Steering Cormittee reviewed the infornmation

presented by Starks, decided to file a challenge, and invited



Starks to help draft a Petition for Adm nistrative Proceedi ng
(LRAS Petition), which was signed by four nenbers of the
Steering Commttee between May 31 and June 2, 2005, and was
filed with SWWWD on June 6, 2005.

4. Because the tineliness of the LRAS Petition could not
be ascertained fromthe all egati ons, SWWD di sm ssed the
Petition without prejudice. On July 11, 2005, an Anended
Petition was filed, clarifying that LRAS was orally inforned
about the Spanish Caks ERP by one of its nenbers, |ater
identified as Donna Stark, on May 10, 2005. The Amended
Petition was signed by LRAS Steering Conmittee/ Acting President
Carrie Plair on July 6, 2005, and filed with SWFWD, which
determ ned that the Amended Petition was tinely filed and
substantially conplied with the requirenments for a petition and
referred it to DOAH where it was given DOAH case nunber 05- 2606
and schedul ed for a final hearing on Septenber 22-23, 2005.

5. The Anended Petition alleged in Y5:

The foll owi ng evidence of the karst nature
of the site is submtted:

i) On February 3, 2005, in a neeting of
Donna Stark, a nenber of [LRAS], with

Sherry W ndsor and biol ogi st Jeff Wheal t on,
the District personnel called in their

geol ogi st Tom Jackson for his professional
opi nion on this issue. Based on his
training in karst geology and years of field
observation at this site (prior to current



ownership), M. Jackson referred to this
structure as a fracture (an el ongate
si nkhol e).

ii) Another individual who has graduate
training in karst topography and who has
studied this site for several years al so has
i nformed [LRAS] that this sinkhole has a
vertical pipe and was an active "surface-to-
ground water system' (Affidavit of

Charl es Cook - Ex. 8)

iii) Petitioners have consulted

pr of essi onal s who speci alize in geol ogical
and geotechnical engineering and who are
wel | recognized for their work in the state.
Based on the available information they have
expressed concern and have indicated that a
t horough and detail ed i nvestigation

consi sting of geophysical and geotechnica
met hods shoul d be perforned to address the
concerns of this Petition.

iv) Donna Stark, a nenber of [LRAS]

observed first-hand the sinkhole in the

sout heast portion of Spanish Gaks col |l apsed

during construction of the retention pond

(perhaps due to heavy equi pnent or due to

heavy rains of the fall 2004 hurricanes).

Refer to Affidavit - Ex. 9
Paragraph 5. iv) of the Amended Petition continued and asserted
that “[o] n Novenber 13, 2004, LRAS nenber Donna Stark was
informed by a man who had worked on the Spanish Caks site [later
identified as George WIt] that the retention ponds were 30 feet
deep.” It also asserted that LRAS nenber Donna Stark observed
firsthand a sinkhole collapse that allegedly occurred in the

sout heast portion of Spanish Oaks site during construction of

Retention Pond A. The Anmended Petition alleged that on



January 25, 2005, Donna Stark, along with a state enpl oyee
(later identified as Tinothy King), observed a "very |arge cone-
shaped depression wth snooth steeply-sloping sides — so steep

t hat Donna Stark was nervous that the front-end | oader driving
up and down the slopes could end up in the aquifer if he | ost
traction in the | oose unconsolidated sands. |In the center of
the depression was a | ake perhaps 50 feet in dianeter." The
Amended Petition further alleged that “Donna Stark judged the

di stance fromthe top of the ground surface to the water surface
to be about 15 feet.” It also asserted: "On February 4, 2005,
Donna Stark went to the District office in Bartow to discuss
this issue with the engineer in charge of the project,

Sherry Wndsor, biologist Jeff Weal ton and geol ogi st Tom
Jackson. The engi neering worksheet in the file shows a required
depth of 6.5 feet from pond bottomelevation (136.5") to top of
bank elevation (143.0')[.] It was suggested by one of the
District scientists that the retention pond had col | apsed during
construction to create the observed depth. This is the only

| ogi cal explanation in the opinion of Petitioner since [that
woul d be a violation and grounds for revocation, as well very
expensi ve, and woul d serve no useful purpose].” It also alleged
that, "[w] hen Donna Stark returned on February 10, 2005, the
area had been filled with sand to the required el evati on and was

flat-bottoned."



6. On the clay core issue, paragraph 5. iv) of the Amended
Petition alleged: "Wen Donna Stark spoke to WIIiam Hartmann,
[ SWFWVD] Surface Waters Regul ati on Manager, on April 21, 2005 he
i ndi cated that he had received no phone call fromPernttee and
that District staff had not inspected the clay core
construction. At that tinme, the '"As-Built' inspection had been
requested.” The "Concise Statenment of U timte Facts All eged”
included the statenent: "Permittee also did not informthe
District, as required, when (and if) a clay core was constructed
in the berns. Serious inpacts on adjacent property may be
expected if the clay cores were not properly constructed.”

7. The Anended Petition in {6 alleged the follow ng as
di sputed i ssues of material fact: the Permt allows
construction of a retention pond in a sinkhole in the southeast
portion of the site; construction of a retention pond in a
si nkhol e creates a danger to public health and safety; Spanish
Caks failed to notify SWWWD that it was begi nning construction
of the clay cores of certain berns surrounding the retention
ponds, as required by a permt condition so that SWWD coul d
i nspect during the construction; and Spani sh Caks failed to
foll ow SWWAWD rul es by neglecting to provide for pernanent
erosi on control mneasures.

8. LRAS Anended Petition asserted in 7. ii) that the

Spani sh OCaks devel opnent violated Florida Adm nistrative Code



Rul e 62-522.300(1) and (3),2 which provided in pertinent part:
(1) . . . [No installation shall directly
or indirectly discharge into ground water
any contam nant that causes a violation in
the . . . criteria for receiving ground
wat er as established in Chapter 62-520,
F.A C., except within a zone of discharge

established by permt or rule pursuant to
this chapter.

* * *

(3) Oher discharges through wells or
si nkhol es that allow direct contact with
Cass GI, CGass F-I, or dass G 1l ground
wat er shall not be allowed a zone of
di schar ge.
It was alleged that this violation required reversal or
nodi fi cation of the proposed agency acti on.

9. It was later revealed that the professionals referred
to in paragraph 5. iii) of the Amended Petition included three
engi neers, one naned Larry Madrid, and "many, many professionals
of different governnent agencies." The attached "affidavit"
(actually, an unsworn statement) of Charles Cook set out the
basis of his know edge of karst geology in general, and the
Spani sh Caks site in particular, and his "conclusion that three
depressional features existed on the subject parcel and I
personal |y expl ored a subterranian [sic] void in a depressional
si nkhol e | ocated in the southern part of the parcel in question,
and believe it was an active recharge conduit connecting with

subsurface aquifers." The attached "affidavit" (actually, an

unsworn statenent) of Donna Stark included the statenment: "I



hereby certify that the information submtted to [ LRAS]
concerni ng Spanish Oaks is true and accurate to the best of ny
know edge." It also repeated sone of the allegations in the
Amended Petition and gave her "qual ifying credentials for the
above observations and interpretations” including:

Ph.D. in Ecology fromthe University of

M nnesota - 1971 with thesis title

"Pal eol i ol ogy of El k Lake, Itasca State

Par k, Northwestern M nnesota”

Post - doct oral Research at Li mmol ogi ca

Research Center, University of M nnesota

1972- 1973 - publ i shed 1976

Sci ence teaching at Southeastern College in
Lakel and 1973-1974. Full Professor.

The Anended Petition also was buttressed with citations cited to
several scientific publications about karst geol ogy, sinkholes
and stormmater retention ponds.

10. It is clear that LRAS relied heavily on Donna Stark
and her educational background and scientific know edge, her
al | eged personal know edge, and her alleged discussions with
vari ous professionals, including District personnel. Starks
actually drafted alnost all of the Petition and Anended Petition
for the LRAS Steering Committee

Proceedi ngs in Case 05-2606

11. LRAS was represented in Case 05-2606 by Paul Anderson,

a nmenber of LRAS Steering Conmttee.

10



12. By letter filed July 27, 2005, LRAS requested that the
ALJ enter an order requiring a halt to all work on Spani sh Qaks.

13. On August 1, 2005, Spanish Oaks filed a Mdtion to
Dismss, or in the Alternative, Mdtion to Strike. The grounds
were that there was no jurisdiction to enforce conpliance with
permt conditions, which the prayer for relief in the Anended
Petition seened to seek, and that allegations of non-conpliance
with ERP conditions should be stricken as irrelevant to issuance
of the ERP.

14. Discovery was initiated in Case 05-2606. In addition,
in response to concerns expressed in the Amended Petiti on,
Spani sh Caks hired Sonny Gulati, a professional engineer and
expert in the field, to undertake a sinkhole investigation on
t he Spani sh Gaks property using ground penetrating radar (GPR)
and standard penetration testing (SPT). M. Gulati concl uded
that there were no active sinkholes on the site and prepared a
report to that effect. Spanish Oaks presented the report to
LRAS i n August 2005; Spanish Oaks al so served LRAS with a Motion
for Attorney's Fees under Sections 57.105, 120.569(2)(e), and
120.595(1)(a-e), Florida Statutes (Mtion), and infornmed LRAS
t hat Spani sh Oaks would file the Mtion within 21 days if LRAS
did not drop its opposition to the ERP. The Mtion specifically

all eged the inpropriety of the sinkhole and clay core issues

11



raised in the Anended Petition but did not nention the erosion
control issue.

15. LRAS first attenpt at discovery was defective in that
its interrogatories and requests for production were directed to
W t ness Tom Jackson instead of SWFWD. SWWD noved for a
protective order, which was granted on August 17, 2005. LRAS
pronptly served interrogatories and requests for production on
SWFWWD and Spani sh Caks.

16. Al so on August 17, 2005, an Order was entered
explaining to LRAS the procedure for obtaining qualified non-
attorney representation, and an Order on Mdtion to D sm ss or
Strike and Request for Stop-Wrk Order was entered. The latter
Order recogni zed that the peculiar procedural posture of the
case (nanely, that LRAS Anended Petition was tinely even though
it challenged an ERP purportedly issued in April 2004)
contributed to the incorrect wordi ng of LRAS prayer for relief;
pl aced a gloss on LRAS prayer for relief as seeking denial, not
revocation, of the ERP; and declined to strike allegations of
non- conpliance with the ERP, as they could be relevant to LRAS
chal l enge to the provision of reasonabl e assurance by Spani sh
Caks. The stop-work request was denied for lack of jurisdiction
to give injunctive relief in an enforcenent matter.

(Unbeknownst to the ALJ, on July 22, 2005, SWWMD approved the

transfer of the ERP to the operation phase, with responsibility

12



for future operation and mai ntenance transferred to the Spanish
Caks of Central Florida Honeowners Association (HOA),
notw t hstandi ng the requirenent of Section 120.569(2)(a),
Florida Statutes, that SWWWD take no further action on the ERP
except as a party litigant.)

17. By letter dated August 26, 2005, LRAS requested that
Spani sh OCaks allow its retained engineer to enter, inspect, and
conduct investigations on the Spanish Caks site. Spanish Oaks
denied this request.

18. At the end of August and in early Septenber 2005, the
parti es exchanged hearing exhibits and witness lists in
accordance with the Order of Pre-Hearing Instructions.

19. Wen LRAS followed the procedure for obtaining
approval of qualified, non-attorney representation by
M . Anderson, Spanish Oaks objected to M. Anderson's
gualifications. On Septenber 7, 2005, an Order Authori zing
Qualified Representation was entered. It recognized the short-
comngs in M. Anderson's qualifications, and the possibility
that representation by a Florida attorney would benefit LRAS and
make the proceeding fairer to all (including LRAS). Also on
Sept enber 7, 2005, Spanish QCaks filed its Motion for Attorney's
Fees under Sections 57.105, 120.569(2)(e), and 120.595(1)(a-e),

Florida Statutes. Cf. Finding 14, supra.

13



20. On Septenber 12, 2005, LRAS filed a request for
perm ssion to add M. Madrid to its witness list. On
Septenber 14, 2005, an Order Denying, w thout Prejudice, Request
to Add Wtness was entered because the request did not indicate
whet her LRAS had conferred with the other parties.

21. On Septenber 15, 2005, Spanish Caks filed a Response
in Opposition to Request for Entry upon Land for Inspection and
O her Purposes and Motion for Protective Order. Spanish Qaks
asserted that it no |onger had control over the retention ponds,
whi ch were controlled by the HOA, and that hone construction was
in progress, making tim ng and coordination of the request
probl ematic, if not inpossible. Spanish Oaks al so asserted
that, if the inspections were allowed, nultiple issues would
have to be addressed, including potential liability and
i nsurance issues, and that nore detail would be required to
ensure that LRAS inspection, which could include drilling
sanple borings in the retention ponds, would not conprom se the
integrity of the stormnater system and retention ponds.

22. By letter dated Septenber 19, 2005, LRAS requested
t hat Spani sh Oaks agree to the addition of M. Madrid as a
wi tness. By another |etter dated Septenber 19, 2005, LRAS
requested that Spani sh OGaks produce back-up docunentation
supporting M. CGulati's sinkhole investigation report, including

site maps of GPR test |ocations, the uninterpreted GPR raw dat a,

14



the GPR strip charts, as well as the actual SPT soil borings,
because LRAS' retained expert geol ogist, Marc Hurst, had advi sed
LRAS that the information was necessary for himto determ ne the
reliability of M. Gulati's report and concl usi ons.

23. A tel ephone hearing was held on Septenber 20, 2005, on
LRAS' requests to add M. Madrid to its witness list, for
M. Hurst to be allowed entry on the Spanish Caks site to
i nspect and investigate, and for M. Hurst to be allowed to
review t he back-up docunentation and SPT borings supporting
M. GQulati's report. No party ever requested a conti nuance of
the final hearing (set to begin in just two days), and the
request to add M. Madrid as a witness was denied as too | ate.

It is not known what M. Mdrid' s testinony woul d have been.
LRAS dropped its request for entry on land in the face of the
opposi ng argunents from Spani sh Oaks. As to the back-up
docunent ati on supporting M. Qlati's report, M. Gulati was
required to bring the docunments to the final hearing but Spanish
Caks was not required to produce the SPT borings, which were
represented to be nunerous and a | arge quantity of soil.

24. |Immediately before the start of the final hearing,
Spani sh Caks filed both a Motion in Limne, which was deni ed,
and a Motion for Sunmary Recommended Order. Ruling on the
pendi ng noti ons was deferred. Spanish Oaks' Modtion for Summary

Recommended Order Mbdtion was based on argunents that LRAS

15



filing of the Anended Petition was "ultra vires" and that LRAS
had no standing. These issues (which ultimately were resol ved
in favor of LRAS and agai nst Spani sh Oaks) were the focus of
much of the effort of Spanish Gaks in discovery and in the final
hearing, as reflected in the Recomended Order in the case.

Recommended and Final Orders in Case 05-2606

25. After the final hearing, Spanish Caks filed a proposed
recomended order suggesting that jurisdiction to rule on its
Motion for Attorney's Fees under Sections 57.105, 120.569(2)(e),
and 120.595(1)(a-e), Florida Statutes, should be retained.

26. A Recommended Order that ERP 44025789.001 be issued to
Spani sh Oaks was entered in Case 05-2606 on Novenber 10, 2005.
Jurisdiction was retained to consider Spanish OCaks’ Mdtion for
Attorney's Fees under Sections 57.105, 120.569(2)(e), and
120.595(1)(a-e), if renewed within 30 days after issuance of the
final order. On Novenber 30, 2006, SWWWD entered a Final O der
adopting the Recommended Order in its entirety and issuing ERP
44025789. 001 to Spani sh Oaks.

27. As to the ERP criteria, the Recormended O der found in
pertinent part:

Al | eged Si nkhol es

* * *

59. Marc Hurst, a geol ogi st who
testified for LRAS, opined that M. Gulati’s
si nkhol e investigation was insufficient to

16



denonstrate whet her or not the Spanish Qaks
retention ponds were constructed over

si nkhol es.** However, M. Hurst offered no
opi nion as to whether the retenti on ponds
are | ocated over active sinkholes. Nor did
M. Hurst specifically disagree with

M. Gulati’s conclusion that the Spanish
Caks retention ponds have not been inpacted
by active sinkholes.! To the contrary, M.
Hurst admtted that the retention ponds were
hol di ng water on the day that he observed
them -indicating that to himthat the ponds
were not acting as a strong conduit to the
aquifer. M. Gulati also noted the
significance of the presence of water in the
ponds, stating that, if there were active

si nkhol es in the ponds, they would not hold
wat er . 12

EN. 11 - Notably, M. Hurst has
only participated in four sinkhole
i nvestigations and revi ewed the
reports of approximately six other
such investigations, while M.

Gul ati has conducted between 700
and 800 during the past ten years.

EN. 12 - The anecdotal testinony
of Charl es Cook and Tom Jackson
regarding their observations of
depressions and “cracks” at the
site several years earlier did not
support a finding that there is an
active sinkhole. M. Jackson, a
geol ogi st for SWWD, was not
willing to draw such a concl usi on.

EN. 13 - M. CGulati acknow edged
that, in areas where the aquifer
is under artesian pressure, an
active sinkhole will hold water.
However, that aquifer condition
does not exist in the vicinity of
Spani sh Caks. T. 358.

60. The only suggestion of any sinkhol e-
rel ated damage to the retenti on ponds cane

17



from Donna Stark, who testified that George
WIlt--a heavy equi pnent operator at the site
incorrectly identified by Ms. Stark as “an
enpl oyee of Spani sh Caks”--told her that
there had been a sinkhole coll apse during

t he excavation of Pond A This hearsay
testinmony was directly contradicted by M.
WIt hinself, who testified that he nade no
such st atenent.

61. Despite the allegation in LRAS
petition regardi ng observati ons of coll apse
of sinkhole by Donna Stark, Ms. Stark
herself admtted at hearing that she did not
Wi t ness any actual collapse. Rather, she
testified that, on January 25, 2005, she saw
what she believed to be the aftermath of a
si nkhol e col | apse.

62. Stark may have been confused by the
amount of excavated material being stored on
t he ground surface around the pond. 43,906
cubic yards of dirt was excavated from Pond
A al one and was stacked to a height of 8-10
feet higher than the natural ground
el evati on.

63. O hers who observed the site on
January 25, 2005, saw no evidence of a
si nkhol e collapse. TimKing, a Florida Fish
and Wldlife Conservation Comr ssion
enpl oyee who was with Ms. Stark on
January 25, 2005, nerely reported seeing
pond excavation in process. Laura Howe, a
SWFWWD enpl oyee who i nspected the site on
that date, observed that “[i]t appears depth
of ponds are [p]robably close to permtted
depth.”

64. Moreover, Ms. Stark admts that, on
February 10, 2005, she observed the ponds to
be “[s]even and a half feet, or six and a
hal f, whatever it should be.” M. Stark’s
suggestion that the collapse was filled in
bet ween January 25 and February 10, 2005, is
belied by testinony that repairing a
si nkhol e col | apse of the size suggested by

18



Ms. Stark woul d have required much nore
material than was available. (No dirt
inmported onto the site.) The evidence
admtted at hearing requires a finding
t here was no sinkhol e col |l apse onsite.

65. Spani sh Oaks provi ded reasonab
assurance that the System was desi gned
constructed to include sufficient separ
bet ween the pond bottons and the Florid
Aqui fer to prevent groundwater
cont am nati on.

Constructi on of Berns

66. LRAS contended in its Amended
Petition that Spanish Oaks failed to gi
notice prior to constructing clay cores

was

t hat

e

and
ation
an

ve
in

sone of the berns onsite, as required as a

condition of the ERP, and that this fai
constituted failure to provide reasonab
assurances.

EN. 14 - The Anended Petition
actually alleged that this was a
permt condition violation
requiring revocation of the ERP.
However, it was rul ed prehearing
that "the Petitioner's request for
revocation actually is a request
for a final order denying Spanish
Caks' application for a permt"”
and that "the allegations of non-
conpliance with permt conditions
shoul d not be stricken but instead
shoul d be considered only as they
m ght relate to Spanish Oaks'

provi sion of required reasonabl e
assurances for issuance of a
permt." See Order on Mtion to
Dismss or Strike and Request for
Stop-Wrk Order, entered

August 17, 2005.

| ure
| e

67. The interconnection of the three

ponds that are part of the Systemwil|
themto functi on as one pond, while a
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perimeter berm around the entire Spanish
Caks project will ensure that surface water
runoff is retained onsite and directed
toward the ponds. Ponds A and C are

| ocated, respectively, at the southeast and
nort heast corners of Spanish Oaks.™ The
design plans submtted with the ERP
application indicated that the berns

al ongsi de the eastern side of Ponds A and C
are to include clay cores, a design feature
that was included as a specific condition in
the ERP. The purpose of the clay cores was
to prevent offsite inpacts caused by | ateral
novenent of water.

EN. 15 - Pond B is centrally
| ocated in the Spani sh Caks’
interior.

68. The specific conditions of the ERP
al so required that Spanish OGaks notify
SWFWWD' s "Surface Water Regulation Manager
Bartow Permitting Departnment [WIIliam
Hart mann], at |east 48 hours prior to
commencenent of construction of the clay
core, so that District staff may observe
this construction activity."

69. LRAS proved that M. Hartmann did
not personally receive a phone call prior to
the construction of the clay cores, as
required by the ERP, and that SWWD st aff
did not observe the construction. M.

Hart mann expl ai ned that this constituted a
permt condition conpliance issue which
woul d prevent the ERP from being transferred
to the operation phase until SWWD was
assured that the clay core was, in fact,
constructed as required.

70. To confirm proper construction of
the clay core, Spanish Qaks undertook soi
borings. SWWD staff engi neer Sherry
W ndsor was onsite to observe the soi
borings. Spanish Gaks also submtted a
report fromits engineering consultant
certifying that the clay cores had been

20



properly constructed in accordance with the
ERP.

71. SWWWD typically relies on a project
engi neer’s signed and seal ed certifications
of conpliance matters. SWWD staff
observations and the certification provided
by the Spani sh Oaks engi neer satisfactorily
resol ved the i ssue of proper clay core
construction. Failure to notify
M. Hartmann prior to construction, as
requi red by the ERP, does not underm ne
Spani sh Gaks' provision of the necessary
reasonabl e assurance for issuance of the
ERP.

28. Endnote 3 at Finding of Fact 4 in the Reconmended
Order in Case 05-2606 stated: "The Anended Petition also
al l eged that Spanish Oaks failed to foll ow SWFWD rul es by
negl ecting to provide for permanent erosion control neasures,
but no evidence was presented by LRAS on this issue, which
appears to have been abandoned.”

29. As to the ERP criteria, the Recormended O der
concluded in pertinent part:

87. The applicable criteria for the
i ssuance of a standard general ERP for the
Spani sh OCaks project are set forth in Rul es
40D 4. 301 and 40D-4.302, as well as SWWWD s
Basi s of Review (BOR), which is nmade
applicabl e pursuant to Rule 40D 4. 301(3).

88. LRAS challenge to the ERP all eges
the presence of a sinkhole or a sinkhole
col l apse in one or nore of the retention
ponds for the Spani sh Oaks subdi vision, and
t he i npact that such all eged sinkhole or
si nkhol e col | apse woul d have on conditions
for issuance relating to groundwater
quality.
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89. LRAS case reflects a basic
m sperception of the permtting criteria
applicable to surface water managenent
systemretention ponds. Section 6.4.1.b. of
the BOR, which establishes specific design
criteria for retention areas, requires as
fol | ows:

Depth — The detention or retention
area shall not be excavated to a
depth that breaches an aquitard
such that it would allow for

| esser quality water to pass,

ei ther way, between the two
systens. |In those geographi cal
areas of the District, where there
is not an aquitard present, the
depth of the pond shall not be
excavated to within two (2) feet
of the underlying |inmestone which
is part of a drinking water

aqui fer.

As found, the Spanish Qaks retention ponds
conply with this criterion.

90. LRAS also contends that the Spanish
Caks retention ponds violate Rule 62-
522.300, a rule which, in LRAS view,
prohibits the | ocation of a stormater
retention pond in or over a sinkhole. LRAS
reading of the rule is incorrect. Rule 62-
522.300(1), wth certain exceptions not
rel evant here, provides that

no installation shall directly or
indirectly discharge into ground
wat er any contam nant that causes
a violation in the . . . criteria
for receiving ground water as
established in Chapter 62-520,

F.A C., except within a zone of

di scharge established by permt or
rul e pursuant to this chapter
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The purpose of a zone of discharge is to
provide a m xing zone “extending to the base
of the designated aquifer or aquifers,

Wi t hin which an opportunity for the
treatnment, m xture or dispersion of wastes
into receiving ground water is afforded.”
Fla. Admin. Code R 62-520.200(23). No

evi dence introduced at hearing suggests that
the surface water runoff that infiltrates

t hrough the bottom surfaces of the Spanish
Caks retention ponds, and then travels
approxi mately 70 feet through soil before
reaching the Floridan aquifer, will exceed
applicable ground water criteria when it
reaches the aquifer. For that reason, the
Spani sh Caks retention ponds do not need a
zone of discharge. Rule 62-522.300(3)

provi des that

O her discharges through wells or
si nkhol es that allow direct
contact with Class G-I, Class F-1,
or Class GIIl ground water shal
not be allowed a zone of

di schar ge.

(Emphasi s supplied). dasses -1, G1, and
G Il groundwaters are designated for potable
use and are |located within an aquifer. Fla.
Adm n. Code R 62-520.410. “Aquifer” is
specifically defined as “a geologic
formati on, group of formations, or part of a
formati on capable of yielding a significant
anount of ground water to wells, springs or
surface water." Fla. Admn. Code R 62-

520. 200(2). Unless the alleged sinkhol es
all oned "direct contact” with the Floridan
Aqui fer, a zone of discharge would be
permtted, assum ng one were needed.

91. No evidence introduced at hearing
suggests that discharges fromthe retention

ponds will conme into direct contact with
Class G1, Cass F-1, or dass GII
groundwat ers. Instead, the discharges from

t he Spani sh Caks ponds only indirectly
contact a drinking water aquifer, after
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infiltrating through tens of feet of
separating soil layers. LRAS has not
identified any applicable rule that
prohibits the location of a retention pond
in or over arelic sinkhole. Indeed, the
record establishes that the presence of a
sinkhole in or under a retention pond is
probl ematic only if sinkhole activity

af fects the approved design of the retention
pond. See Findings 47 and 49, supra.

92. LRAS s assertion of a sinkhole
col | apse at Spanish Qaks during the tine
frame alleged is contrary to the greater
wei ght of the evidence, which established
that the ponds have been constructed and are
operating as designed and that there is no
active sinkhole on the Spani sh Gaks site
that adversely affects the quality of
receiving waters such that state water
qual ity standards woul d be viol ated, or that
ot herwi se affects Spanish Caks’ ability to
provi de reasonabl e assurance of neeting
applicabl e permtting conditions.

93. LRAS offered no evidence to
establish that water percolating through the
Spani sh QGaks retention ponds will conme into
direct contact with a drinking water aquifer
or that a state water quality standard woul d
be violated by the project. The greater
wei ght of the evidence established that the
Spani sh Oaks retention ponds conply with the
applicabl e construction requirenment as
stated in BOR Section 6.4.1.b. There is
nmore than sufficient soil underlying the
Spani sh Caks retention ponds to assure
conpliance with this requirenent.

94. As found, Spanish Caks' failure to
notify M. Hartmann before begi nning
construction of the clay core berm does not
prevent Spani sh Caks from providing
reasonabl e assurance that permt criteria
will be met. As a result, Spanish Oaks has
nmet its burden of proof and persuasion that
all conditions for issuance of the permt
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have been satisfied and that it is entitled
to the requested ERP.

30. As suggested in the proposed reconmended order fil ed
by Spani sh Gaks in Case 05-2606, the Recormended Order retained
jurisdiction to consider Spanish Caks’ Mtion for Attorney's
Fees under Sections 57.105, 120.569(2)(e), and 120.595(1)(a-e),
if renewed within 30 days after issuance of the final order.
Spani sh Caks "renewed"” the notion by filing its Petition in this
case. SWWWD s Final Order adopted the Recormmended Order in its
entirety.

Petition in Case 05-4644F

31. The Petition in this case asserts essentially that
LRAS had no conpetent substantial evidence: that there was an
active sinkhole under the retention ponds on the Spanish Gaks
site; that the required clay core was not installed; or that
erosi on control neasures were not used. As to the sinkhole
al | egati ons, Spanish Oaks asserts that, even if there were a
reasonabl e basis for filing the Arended Petition in Case 05-
2606, it should have been w t hdrawn upon receipt of M. Gulati's
report and Spani sh Caks' Modtion for Attorney's Fees under
Sections 57.105, 120.569(2)(e), and 120.595(1)(a-e), Florida
St at ut es.

32. As indicated in the findings of fact and concl usi ons

of law in Case 05-2606, Donna Stark and Charl es Cook did not
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testify precisely as LRAS had been led to believe fromtheir
"affidavits" in the Arended Petition that they would. Likew se,
the testinony of Tinothy King and George WIt was not supportive
of Donna Stark's "affidavit"” as to a sinkhole collapse during
construction on the site, or her testinony as to M. WIt's
statenents to her. The testinony of Tom Jackson and

Charl es Cook al so did not conpletely support Donna Stark's
"affidavit" as to the existence of sinkholes on the site. But
while the use of "discovery"” to establish the testinony of those
i ndi vidual s before the hearing certainly m ght have al erted LRAS
to problenms with the "affidavits" it was relying on, it was not

i ncumbent on LRAS to undertake such "di scovery” in order to
avoid sanctions. It is not found that LRAS s prosecution of its
Anmended Petition in reliance on those "affidavits" was
frivolous, for an inproper purpose, or to needlessly increase
the costs to Spanish Gaks of having its ERP approved.

33. LRAS prosecution of the Anended Petition after
receiving M. Gulati's report and notice of Spani sh Oaks
intention to file its Mdtion for Attorney's Fees under Sections
57.105, 120.569(2)(e), and 120.595(1)(a-e), Florida Statutes,
al so was not proved to be frivolous, for an inproper purpose, or
to needl essly increase the costs to Spani sh Oaks of having its
ERP approved. LRAS attenpted to follow up on M. Qlati's

report so as to enable its retained expert, M. Hurst, to verify

26



whet her it should be accepted as concl usive proof of the
hydr ogeol ogy of the site, and perhaps assure LRAS that its
Amended Petition could be withdrawn, but LRAS attenpts were
unsuccessful. As a result, LRAS was left to presentation of
M. Hurst's testi nony based on the information he had.

34. M. Hurst testified to the likely existence of at
| east three sinkholes at the site. He based this testinony on
his knowl edge of the area's stratigraphy, aerial photographs and
t opogr aphi cal maps show ng unexpl ai ned surface depressions, and
evidence reported in M. Qulati's report. In addition, there
are two docunented sinkholes in the "imrediate vicinity" of the
site and about a dozen nore within two-to-three mles. Based
upon his review of all of the pertinent data, M. Hurst
testified that the surface depressions on the site probably are
part of a "lineament"--i.e., a fracture in the |inestone
formati on bel ow the earth's surface al ong which sinkholes tend
to form Wiile he was unable to testify that an active sinkhole
existed at the site, he maintained that the information
presented to himwas insufficient to di sprove the existence of
an active sinkhole at the site. He also testified to his
opinion that relic sinkholes probably existed under the
retention ponds. As found in the Recomended Order in Case 05-

2606:
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A relic sinkhole, as contrasted to an active

si nkhol e, has either been seal ed or has

self-sealed, so that there is no connection

bet ween t he sinkhol e and the underlying

aquifer. An active sinkhole provides a

direct connection--referred to by both LRAS

and Spani sh Caks' experts as a “good

conmuni cati on” - -between the surface and the

aqui fer.
M. Hurst testified that, even if no active sinkhole existed at
the site, the likely relic sinkholes nmade it nore |ikely that
active sinkholes would open there and create a direct conduit to
t he aquifer.

35. At the final hearing and in its proposed recomended
order in Case 05-2606, LRAS argued that the Spanish Oaks
retention ponds violated Rule 62-522.300, even if they were not
constructed over active sinkholes but rather only over relic
si nkhol es. As concluded in the Recomrended O der and Final
Order in Case 05-2606, such an interpretation of the Rule would
be "incorrect” and a "m sperception.” But LRAS primary
argunent was that Spani sh Caks did not provide reasonable
assurance that there were not active sinkholes at the site, and
the "fall -back™ argument was not unreasonable to nmake based
primarily on M. Hurst's testinony.

36. The Petition also asserted that LRAS had no evidence
in support of its allegation that the required clay core was not

installed, or that required erosion control neasures were not

provided. But facts supported a finding that Spanish Oaks did
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not notify SWWD, as required, which was ruled to be rel evant
to the provision of reasonable assurance in general, and the
erosion control issue was a m nor feature of the Anended
Petition, and the Mdition for Attorney's Fees under Sections
57.105, 120.569(2)(e), and 120.595(1)(a-e), Florida Statutes,
filed in Case 05-2606 did not nmention it.

37. Evidence was presented during the final hearing in
Case 05-2606 that the challenge in LRAS Petition and Arended
Petition was virtually identical to a challenge to Spani sh Caks
ERP that was filed by Donna Starks on behalf of her not-for-
profit corporation, Central Florida EcoTours, in early May 2005
but was tine-barred and di sm ssed because Starks and Ecotours
received mail ed notice of the issuance of the ERP to Spanish
Caks on April 27, 2004. Spanish Qaks inplied during the final
hearing in Case No. 05-2606 that Donna Starks told LRAS about
the fate of the EcoTours chall enge and asked LRAS to file its
Petition and Anended Petiti on at her behest to bl ock the Spanish
Caks devel opnent for |everage to acconplish her ulterior notive-
-namel y, purchase of the property by EcoTours. But those
al l egati ons were denied by LRAS and were not proven during the

hearing in Case 05-2606.
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CONCLUSI ONS OF LAW

Bur dens of Proof

38. Spani sh OCaks had the burden to prove in this case that
sanctions, including fees and costs, should be awarded under
Sections 57.105, 120.569(2)(e), and 120.595(1), Florida
Statutes. LRAS had the burden to prove its argunent that
Spani sh Caks wai ved, and shoul d be estopped from seeki ng,
sanctions in this case

LRAS Wi ver/ Est oppel Argunent

39. LRAS argues in this case that Spani sh Caks wai ved, and
shoul d be estopped from seeking, sanctions in this case because
it did not request or obtain findings in Case 05-2606 either
that LRAS raised no justiciable issue of |aw or fact or that
LRAS brought Case 05-2606 for an inproper purpose, but instead
only asked for and received a retention of jurisdiction to
consi der those issues.

40. Spanish OGaks in its Proposed Final Oder in this case
concedes that, to be applicable, Section 120.595(1)(a), Florida
Statutes, could be read to require a finding (or at |east a
request for a finding) that LRAS participated in the hearing for
an i nproper purpose. However, it is concluded that the
procedure of retaining jurisdiction in a recommended order to
consi der sanctions requested in a pending notion is sufficient

to preserve jurisdiction over the Mdtion for Attorney's Fees
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under Sections 57.105, 120.569(2)(e),
Fl ori da Statutes,

final order also reserves jurisdiction,

and 120.595(1) (a-e),
filed in Case 05-2606, especially where the

whi ch occurred in this

case by adoption of the Recommended Order "in its entirety.”

See GE. L. Corp. v. Dept. of Environnental Protection

et al.,

875 So. 2d 1257 (Fla. 5th DCA 2004).

Section 57.105

41.

perti nent

Section 57.105, Florida Statutes, provides in

part:

(1) Upon the court's initiative or notion
of any party, the court shall award a
reasonable attorney's fee to be paid to the
prevailing party in equal anmounts by the

| osing party and the | osing party's attorney
on any claimor defense at any tine during a
civil proceeding or action in which the
court finds that the losing party or the

| osing party's attorney knew or shoul d have
known that a claimor defense when initially
presented to the court or at any tine before
trial:

(a) Was not supported by the material facts
necessary to establi sh the claimor defense;
or

(b) Would not be supported by the
application of then-existing law to those
materi al facts.

However, the losing party's attorney is not
personal ly responsible if he or she has
acted in good faith, based on the
representations of his or her client as to

t he existence of those material facts. |If
the court awards attorney's fees to a

cl ai mant pursuant to this subsection, the
court shall al so award prejudgnment interest.
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(2) Paragraph (1)(b) does not apply if the
court determnes that the claimor defense
was initially presented to the court as a
good faith argunent for the extension,

nmodi fication, or reversal of existing |aw or
the establishnent of new law, as it applied
to the material facts, with a reasonabl e
expectati on of success.

(3) At any tine in any civil proceeding or
action in which the noving party proves by a
preponderance of the evidence that any
action taken by the opposing party,
including, but not limted to, the filing of
any pleading or part thereof, the assertion
of or response to any discovery demand, the
assertion of any claimor defense, or the
response to any request by any other party,
was taken primarily for the purpose of

unr easonabl e del ay, the court shall award
damages to the noving party for its
reasonabl e expenses incurred in obtaining

t he order, which may include attorney's
fees, and other loss resulting fromthe

i nproper del ay.

(4) A notion by a party seeking sanctions
under this section nust be served but may
not be filed with or presented to the court
unl ess, within 21 days after service of the
notion, the chall enged paper, claim
defense, contention, allegation, or denia
is not withdrawn or appropriately corrected.

(5) In admnistrative proceedi ngs under
chapter 120, an adm nistrative | aw judge
shall award a reasonable attorney's fee and
damages to be paid to the prevailing party
in equal amounts by the losing party and a
| osing party's attorney or qualified
representative in the same manner and upon
t he sane basis as provided in subsections
(1)-(4). Such award shall be a final order
subject to judicial review pursuant to s.
120.68. If the losing party is an agency as
defined in s. 120.52(1), the award to the
prevailing party shall be against and paid
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by the agency. A voluntary dismssal by a

nonprevailing party does not divest the

adm nistrative | aw judge of jurisdiction to

make the award described in this subsection.

(6) The provisions of this section are

suppl enental to other sanctions or renedies

avai |l abl e under |aw or under court rules.

42. The standards set forth in Subsection (1), and

i ncorporated by reference in Subsection (5), were the result of
an anmendnent to Section 57.105, Florida Statutes, in 1999. See
84, Ch. 99-225, Laws of Florida. Prior to that anmendnent, the
statute provided for the award of attorney's fees when "there
was a conplete absence of a justiciable issue of either |aw or

fact raised by the conplaint or defense of the |losing party.”

43. In the case of Wendy's v. Vandergriff, 865 So. 2d 520,

523 (Fla. 1st DCA 2003), the court discussed the |egislative
changes to Section 57.105:

[Tl his statute was anended in 1999 as
part of the 1999 Tort Reform Act in an
effort to reduce frivolous litigation and
thereby to decrease the cost inposed on the
civil justice system by broadeni ng the
remedi es that were previously avail able. See
Ch. 99-225, s. 4, Laws of Florida. Unlike
its predecessor, the 1999 version of the
statute no longer requires a party to show a
conpl ete absence of a justiciable issue of
fact or law, but instead allows recovery of
fees for any clains or defenses that are
unsupported. [Citations omtted] However,
this Court cautioned that section 57.105
nmust be applied carefully to ensure that it
serves the purpose for which it was
i ntended, which was to deter frivol ous
pl eadings. [Ctations omtted]
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In determ ning whether a party is
entitled to statutory attorney's fees under
section 57.105, Florida Statutes,
frivol ousness is determ ned when the claim
or defense was initially filed; if the claim
or defense is not initially frivolous, the
court nust then determ ne whether the claim
or defense becane frivolous after the suit
was filed. [Ctation omtted] |In so doing,
the court determnes if the party or its
counsel knew or shoul d have known that the
cl ai m or defense asserted was not supported
by the facts or an application of existing
law. [Citation omtted] An award of fees
is not always appropriate under section
57. 105, even when the party seeking fees was
successful in obtaining the dismssal of the
action or summary judgnment in an action.
[Citation omtted]

The court in Wendy's recogni zed that the new standard is
difficult to define and nust be applied on a case-by-case basis:

VWi le the revised statute incorporates the
‘not supported by the material facts or
woul d not be supported by application of
then-existing law to those material facts'
standard instead of the 'frivolous' standard
of the earlier statute, an all enconpassi ng
definition of the new standard defies us.
It is clear that the bar for inposition of
sancti ons has been | owered, but just how far
it has been |owered is an open question
requiring a case by case anal ysis.

ld. at 524, citing Mullins v. Kennelly, 847 So. 2d at 1155, n.4.

(Fla. 5th DCA 2003).
44, More recently, the First District Court of Appeal
further described the |egislative change:
The 1999 version |owered the bar a party

nmust overcone before becom ng entitled to
attorney's fees pursuant to section 57.105,
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Florida Statutes [Ctations omtted.]
Significantly, the 1999 version of 57.105
"applies to any claimor defense, and does
not require that the entire action be
frivol ous."

Al britton v. Ferrera, 913 So. 2d 5, 8 (Fla. 1st DCA 2005),

quoting Mullins v. Kennelly, supra. The Florida Suprene Court

has noted that the 1999 anendnents to Section 57.105, Florida

Statutes, "greatly expand the statute's potential use." Boca

Burger, Inc. v. Richard Forum 912 So. 2d 561, 570 (Fla. 2005).

45. The phrase "supported by the material facts" found in
Section 57.105(1)(a), Florida Statutes, was defined by the court
in Albritton to mean that the "party possesses adm ssible
evi dence sufficient to establish the fact if accepted by the
finder of fact.” Albritton, 913 So. 2d 5, at 7, n.1

46. In this case, Spanish Oaks did not prove that LRAS
knew or shoul d have known at the tinme it filed its Amended
Petition, or at any time through the final hearing, that its
position was not supported by the material facts necessary to
its challenge to the ERP. As |late as two days before the fina
heari ng, LRAS was attenpting to add Larry Madrid, an engi neer,
as a witness and was attenpting to get access to information its
expert geol ogist, Marc Hurst, said was necessary for himto
verify the reliability of M. Q@ilati's report and concl usi on
that there was no active sinkhole beneath the Spanish OCak

retention ponds. It is not known what M. Madrid' s testinony
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woul d have been, and wi thout access to the information he
requested, M. Hurst testified that he would not rely on M.
Gulati's report and conclusion. |f accepted, M. Hurst's
testinony could have supported a finding that Spani sh Oaks did
not neet its burden in Case 05-2606 of proving that there was no
active sinkhole on the site. For these reasons, it is concl uded
t hat Spani sh Oaks did not prove entitlenent to sanctions under
Section 57.105(1).

47. As to the clay core required in the berm while no
evi dence was presented that the clay core was not present, the
facts supported a finding that Spani sh Oaks did not notify
SWFWD, as required, which was ruled to be relevant to the
provi sion of reasonable assurance in general. Under those
ci rcunstances, it was not incunmbent on LRAS to drop the part of
the clay core allegation that serious harm would be possible if
the clay core were not constructed as required

48. No evidence was presented on the issue of erosion
control. But that was a mnor feature of the Amended Petition,
and the Motion for Attorney's Fees under Sections 57.105,
120.569(2)(e), and 120.595(1)(a-e), Florida Statutes, filed in
Case 05-2606 did not mention the erosion control issue. Under
those circunstances, it was not incunbent on LRAS to file a
paper dropping that part of the Amended Petition instead of just

abandoning it, as apparently was done.
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Section 120.569(2)(e)

49. Section 120.569(2)(e), Florida Statutes, provides:

(e) Al pleadings, notions, or other papers
filed in the proceedi ng nust be signed by
the party, the party's attorney, or the

party's qualified representative.

The

signature constitutes a certificate that the
person has read the pleading, notion, or

ot her paper and that, based upon reasonable
inquiry, it is not interposed for any

I nproper purposes, such as to harass or to
cause unnecessary delay, or for frivolous
pur pose or needl ess increase in the cost of

litigation. |If a pleading, notion,

or ot her

paper is signed in violation of these

requi renents, the presiding officer shal

i npose upon the person who signed it, the
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the

filing of the pleading, notion, or

ot her

paper, including a reasonable attorney's

f ee.

50. Case law holds that an objective standard is used to

determ ne i nproper purpose for the purpose of

i mposi ng sancti ons

on a party or attorney under Section 120.569(2)(e) and

predecessor statutes. As stated in Friends of Nassau County,

Inc. v. Nassau County, 752 So. 2d 42, 49-51 (Fla. 1st DCA 2000):

In the sane vein, we stated in Procaccci
Commerical Realty, Inc. v. Departnent of

Heal th and Rehabilitati ve Services

690 So.

2d 603 (Fla. 1st DCA 1997): The use of an

obj ective standard creates a requirenent to
make reasonabl e inquiry regardi ng pertinent
facts and applicable aw. In the absence of

"direct evidence of the party's and

counsel's stated of m nd, we nust exani ne
the circunstanti al evidence at hand and ask,
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standing in the party's or counsel's shoes
woul d have prosecuted the claim" 1d. at
608 n. 9 (quoting Pelletier v. Zweifel, 921
F.2d 1465, 1515 (11th Cr. 1991)). See In
re Sargent, 136 F.3d 349, 352 (4th Gir.
1998) ("Put differently a legal position
violates Rule 11 if it 'has "absolutely no
chance of success under the existing
precedent."') Brubaker v. Cty of R chnond,
943 F.2d 1363, 1373 (4th Cr. 1991)(quoting
Cl evel and Denplition Co. v. Azcon Scrap
Corp., 827 F.2d 984, 988 (4th Gr. 1987))."

* * *

Whet her [ predecessor to Section 120.595(1)]
section 120.57(1)(b)5., Florida Statutes
(1995), authorizes sanctions for an initial
petition in an environnental case

turns . . . on the gquestion whether the

si gner coul d reasonably have concl uded t hat
a justiciable controversy exi sted under
pertinent statutes and regulations. |If,
after reasonable inquiry, a person who
reads, then signs, a pleading had
"reasonably clear legal justification" to
proceed, sanctions are inappropriate.
Procacci, 690 So. 2d at 608 n. 9; Mercedes,
560 So. 2d at 278.

51. In addition, it was held in Mercedes Lighting and

Electric Supply, Inc. v. Dept. of Ceneral Services, 560 So. 2d

272, 276 (Fla. 1st DCA 1990), that the case | aw construing Rul e
11 of the Federal Rules of Civil Procedure was useful in
appl ying a predecessor statute to Section 120.569(2)(e). The
court went on to state:

The rule's proscription of filing papers for

an i nproper purpose is designed to

di scourage dilatory or abusive tactics and

to streanline the litigation process. The
rule is ainmed at deterrence, not fee
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shifting or conpensating the prevailing
party. In short, the key to invoking rule
11 is the nature of the conduct of counse
and the parties, not the outcone.

Schwar zer, "Sanctions Under the New Federa
Rule 11--A Cl oser Look," 104 F.R D, 181, 185
(1985). A party seeking sanctions under
rule 11 should give notice to the court and
the offending party pronptly upon

di scovering a basis to do so. Advisory
Commttee Note to Rule 11. If it may be
fairly acconplished, the court should then
pronptly punish the transgression. 1Inre
Yagman, 796 F.2d 1165, 1183 (9th Cr. 1986).
See also, Otho Pharmaceutical v. Sona
Distributors, Inc., 117 F.R D. 170, 173
(S.D. Fla. 1986). If an obvious and

recogni zabl e of fending pleading is filed,
the court at the very least should provide
notice to the attorney or party that rule 11
sanctions wll be assessed at the end of the
trial if appropriate. The purpose of the
rul e--deterring subsequent abuses--is not
well served if an offending pleading is
fully Iitigated and the offender is not

puni shed until the trial is at an end. See
In re Yagman, 796 F. 2d at 1184-6; and Ot ho
Phar maceutical , 117 F.R D. at 173. One of
the basic tenets of rule 11 enforcenent
appears to be, not surprisingly, that a
party is required to take action to mtigate
t he amobunt of resources expended in defense
of the offending pleading or notion. 1In his
article, Schwarzer comments: "Normally,

al t hough not necessarily always, a claimor
defense so neritless as to warrant

sanctions, should have been susceptible to
sumary di sposition either in the process of
narrow ng i ssues under Rule 16 or by notion.
Only in the rare case wll the offending
party succeed in del ayi ng exposure of the
basel ess character of its claimor defense
until trial. Permtting or encouraging the
opposing party to litigate a basel ess action
or defense past the point at which it could
have been di sposed of tends to perpetuate
the waste and delay which the rule is
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intended to elimnate. It also underm nes

the mtigation principle which should apply

in the inposition of sanctions, limting

recovery to those expenses and fees that

wer e reasonably necessary to resist the

of fendi ng paper."” Schwarzer, 104 F.R D. at

198.
ld. at 276-277. In this case, Spanish Oaks waited until just
prior to the final hearing in Case 05-2606 to seek sanctions
under Section 120.569(2)(e). The delay in seeking sanctions
also mlitates, in and of itself, against granting the request
for sanctions.

52. For the reasons set out in the Findings of Fact, under

the circunstances, LRAS s participation in this proceedi ng was
not proven to be for an inproper purpose under Section

120.569(2) ().

Section 120.595(1)

53. Section 120.595(1), Florida Statutes, provides:

CHALLENGES TO AGENCY ACTI ON PURSUANT TO
SECTI ON 120. 57(1).

(a) The provisions of this subsection
are supplenental to, and do not abrogate,
ot her provisions allowi ng the award of fees
or costs in adm nistrative proceedings.

(b) The final order in a proceeding
pursuant to s. 120.57(1) shall award
reasonabl e costs and a reasonable attorney's
fee to the prevailing party only where the
nonprevail i ng adverse party has been
determ ned by the adm nistrative | aw judge
to have participated in the proceeding for
an i nproper purpose.
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(c) In proceedings pursuant to s.
120.57(1), and upon notion, the
adm ni strative | aw judge shall determ ne
whet her any party participated in the
proceedi ng for an inproper purpose as
defined by this subsection. |In nmaking such
determ nation, the admnistrative |aw judge
shal | consi der whether the nonprevailing
adverse party has participated in two or
nore ot her such proceedi ngs involving the
sane prevailing party and the same project
as an adverse party and in which such two or
nor e proceedi ngs the nonprevailing adverse
party did not establish either the factua
or legal nmerits of its position, and shal
consi der whet her the factual or |egal
position asserted in the instant proceeding
woul d have been cogni zable in the previous
proceedi ngs. In such event, it shall be
rebuttably presunmed that the nonprevailing
adverse party participated in the pending
proceedi ng for an inproper purpose.

(d) In any proceeding in which the
adm nistrative | aw judge determ nes that a
party participated in the proceeding for an
i nproper purpose, the recommended order
shall so designate and shall determ ne the
award of costs and attorney's fees.

(e) For the purpose of this subsection:

1. "I nproper purpose" neans
participation in a proceedi ng pursuant to s.
120.57(1) primarily to harass or to cause
unnecessary delay or for frivolous purpose
or to needlessly increase the cost of
l[itigation, licensing, or securing the
approval of an activity.

2. "Costs" has the sane nmeaning as the
costs allowed in civil actions in this state
as provided in chapter 57.

3. "Nonprevailing adverse party" means

a party that has failed to have
substantially changed the outcone of the

41



proposed or final agency action which is the
subj ect of a proceeding. In the event that
a proceeding results in any substanti al

nodi fication or condition intended to
resolve the matters raised in a party's
petition, it shall be determ ned that the
party having raised the issue addressed is
not a nonprevailing adverse party. The
recommended order shall state whether the
change is substantial for purposes of this
subsection. In no event shall the term
"nonprevailing party" or "prevailing party"
be deened to include any party that has
intervened in a previously existing
proceedi ng to support the position of an
agency.

54. As indicated, case |l aw holds that an objective
standard is used to determ ne inproper purpose for the purpose
of inposing sanctions on a party or attorney under Section
120.569(2)(e), Florida Statutes, and predecessor statutes.

Al t hough there is no appellate decision explicitly extending the
obj ective standard to Section 120.595(1), there does not appear
to be any reason why the objective standard shoul d not be used
to determ ne whet her LRAS participation in Case 05-2606 was for
an i nproper purpose.

55. I n another appellate decision, decided under a
predecessor to Section 120.595(1) before the objective standard
was enunci ated for cases under Section 120.569(2)(e) and its

predecessor statutes, the court in Burke v. Harbor Estates

Ass'n, 591 So. 2d 1034, 1036-1037 (Fla. 1st DCA 1991), held:

The statute is intended to shift the cost of
participation in a Section 120.57(1)
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proceeding to the nonprevailing party if the
nonprevailing party participated in the
proceedi ng for an inproper purpose. A party
participates in the proceeding for an

i nproper purpose if the party's primary
intent in participating is any of four
reasons, viz: to harass, to cause
unnecessary del ay, for any frivol ous
purpose, [FN1] or to needlessly increase the
prevailing party's cost of securing a

| icense or securing agency approval of an
activity.

Whet her a party intended to participate in a
Section 120.57(1) proceeding for an inproper
purpose is an issue of fact. See Howard
Johnson Conpany v. Kilpatrick, 501 So.2d 59,
61 (Fla. 1st DCA 1987) (existence of
discrimnatory intent is a factual issue);
School Board of Leon County v. Hargis, 400
So.2d 103, 107 (Fla. 1st DCA 1981)
(questions of credibility, notivation, and
purpose are ordinarily questions of fact).
The absence of direct evidence of a party's
i ntent does not convert the issue to a
guestion of law Indeed, direct evidence of
intent may sel dom be available. 1In
determning a party's intent, the finder of
fact is entitled to rely upon perm ssible
inferences fromall the facts and

ci rcunstances of the case and the
proceedi ngs before him

FN1. A frivol ous purpose is one
which is of little significance or
i nportance in the context of the
goal of adm nistrative

proceedi ngs. Mercedes Lighting &
El ectrical Supply, Inc. v.
Departnent of General Services,
560 So.2d 272, 278 (Fla. 1st DCA
1990).

56. This case is distinguishable fromthe Friends of

Nassau County and Burke cases. Likewise, it is distinguishable

on the facts fromthe decision in Good Samaritan Hosp. v. Dept.
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of Health and Rehabilitative Servs., 582 So. 2d 722, 724 (Fl a.

4t h DCA 1991), also cited by Spanish Oaks in support of its
claimfor an award under Section 120.595(1).

57. Wile DOAH has jurisdiction to enter the final order
under Section 120.569(2)(e), only SWFWWD has jurisdiction to do
so under Section 120.595(1), and then only if the recomended
order determnes facts entitling a party to an award. Wile the
substantive | aw under the two statutes also is different to sone
extent, the differences are slight and of no inport in this
case. Since no award i s being nade under Section 120.569(2)(e)
because it was not proven that LRAS participated in Case 05- 2606
for an inproper purpose, no determ nation of facts entitling
Spani sh OCaks to an award of fees and costs woul d be made under
Section 120.595(1), and there is no need to enter a suppl enent al

recommended order under Section 120.595(1)(c).

DI SPOSI TI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Petition for Costs and Attorneys' Fees under Sections

57.105, 120.569(2)(e), and 120.595(1) is denied.
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DONE AND CORDERED this 7th day of July, 2006, in

Tal | ahassee, Leon County, Flori da.

8MW

LAVWRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 7th day of July, 2006.

ENDNOTES

1/ References to these statutes are to the 2005 codification of
the Florida Statutes.

2/ References to the Florida Administrative Code refer to the
codification in effect at the tinme of the final hearing in DOAH
Case No. 05-2606.
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal wth the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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